WA

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal
of
M LDRED A. DUNWOODY

Appear ances:
For Apwellant: Harold E, Sprague, Public Accountant

For Respondent: Burl D, Lack. Chief Counsel;
Frank E. Caine, Associate Tax Counse

OPLNLON
This appeal is made pursuant to Section 18593 of the
Revenue and Taxation Code from the action of the Franchise
Tax Board on the protest of MIdred A Dunwoody to a pro-
posed assessment of additional personal income tax in the
amount of §386,78 for the year 1949,

In the year 1949, a building owned by Appellant was
conpl etel'y destroyed by fire, the tine of the fire the
property was occupied by a tenant under a 50 year |ease which
obl1gated the | essee to repiaze the building in the event of
its destruction., The lessée carried insurance on the build-
ing and received payment after the fire. Appellant, as the
| eSsor, also carried insurance. On Novenber 4, 1949, she
was sent the followng letter by her insurance company:

_ "You are hereby notified that the under-
si gned insurance conpany does not assent to
the anount of loss claimed by you in the
docunment purporting to be an amended pre-
limnpary proof of Toss, which is undated and
which was transmtted to us by Xour attorneys
wth a letter dated 20 October 1949, and said
I nsurance conpanY totally disagrees with the
amount of loss claimed by you and does not
admt that you suffered any loss on any of the
articles of-property set forth in said pre-
limnary proof of |oss.

"This |etter IS witten sinPIy to express

di sagreement with the anount of |aqss c|aimed by
you, and is not intended to be and shall not be
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taken as an admssion of liability in any
amount what soever; or a waiver of any of the
provisions of the said policy of insurance,

of any of your obligations thereunder, or of
any defense now or hereafter available to the
under si gned i nsurance company."

In her return for the year 1949, which was filed in April
1950, the Appellant claimed a | oss deduction of §12,495.00,
representing the original cost of the building |ess depre-
ciation. Attached to her return was a statement that:

"Building |ost was under |ease for
50 years, lessee planning on razing buildin
at a later date and constructing a new build-
ing. Lessee covered the building by insurance
and had received settlenent. Lessor had in-
surance on building before |ease was made and
continued it until time of fire. Payment on
| essor's policy has not been made and the
matter will have to be settled by ﬂendlng
court action. By terns of |ease the |essee
Is required to replace building, but if this
i'S done building will be owned by Iessee
until termnation of the |ease 40 years hence,
when it goes to |essor,

~"Contention is that lessor suffered a |oss
by fire, regardless of whether |essee rebuilds
or not,

- M"Loss clained is cost |ess depreciation,
This wll have to be adjusted in the event in-
surance is collected as a result of pending
court action.”

_ In 1952 the Appellant recovered a éudgnent against the
i nsurance conmpany in the anmount of $10,000 plus interest.
She reported the amount of $5,772,22 as income for the year
1952. This represented her recovery |less |egal fees,

The Franchise Tax Board has disallowed the |oss clained
for 1949 on the ground that any |oss was deductible in 1952,
the year of final settlenent, ~Appellant states that if she
took the deduction in 1952 there would be a tax benefit to
her of only about $28.00 and contends that the deduction is
permssible in 1949,
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The Appel | ant contends that decisions of the Federal
courts are not authorlt% for the interpretation of State |aw
and that in any event the Federal cases merely permt but do
not conmand deduction in a year other than that of the
physical casualty. W are not in accord with these conten-
tions, Federal decisions are to be given great weight in
the interpretation of State laws ideftical "to and based upon
Federal |aws (Meanley v. McColean, 49 Cal . App. 2d 203),
These deci sions d0 not alfﬁﬁff%ﬁiﬁaxpayer freedom to choose
the year of greatest tax benefit in which to take his de-
duction.  They hold, rather, that g 10ss is not deductible,
until it is established by a closed and conpleted transaction

ORDER

Pursuant to the views expressed in the Qpinion of the
tBﬁardf on file in this proceeding, and good cause appearing
erefor,

I T I'S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the
. action of the Franchise Tax Board on the protest of Mldred A
Dunwoody t O @ proposed agsessment Of additional pers%nal I n-
come tax in the amount of ¢388.78 for the year 1949 be and the
sane is hereby sustained,

Done at Sacramento, Califernia, this 12th day of June,
1957, by the State Board of Equalization.

Robert E., McDavid , Chai rman

Paul R. Leake , Menber

J. H. Quinn , Menber

George R Reilly , Menber

Robert ¢, Kirkwood , Menber
® ATTEST: R, G, Hamlin éA\eC(t:rig?ary
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